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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall b= filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1094 and shall be
acconpanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall

be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner of
Superintendent of Central Excise & Service Tax (0l10) to apply to the Appeilate Tribunal. 3
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2 One copy of application or 0.1.0. as the case may be, and the order o! the adjudication
authority shall bear a courl fee stamp of Rs.6.50 paise as presciibed under Schedute-1 in terms of
the Court Fee Act,1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1962.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre deposi! an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subje :t to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, “Duty demanded” shall incluce:
(1 amount determined under Section 11 )
(ii) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules

= Provided further that.the provisions of this Section shall not apply to the stay apr fication
and appeals pending before any appeliate authority prior to the co.nmencement of the
Finance (MNo.2) Act, 2014.
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ORDER IN APPEAL

This appeal has been filed by M/s. Sai Consulting Engineers Private Limited,
Block A, Satyam Corporate Square, B/h Rajpath Club, Bodakdev, Ahmedabad 380 059 [for :
short —appellant’] against OIO No. 12-14/JC/2018/GCJ dated 28.3.2018, passed by the Joint

Commissioner. CGST. Ahmedabad North Commissionerate [for short —‘adjudicating authority’].

o Briefly. the facts are that three show cause notices dated 17.4.2015, 28.6.2016 and
21.3.2017. covering the period from April 2013 to March 2016 demanding total service tax of
e, 7153140/~ was issucd (o the appellant inter alia alleging that they had made expenditure in
foreign currency under the head professional fees — foreign for consultancy engineers service
reccived from foreign service providers and had failed to discharge service tax on the same; that
fhese were (o be considered as services in terms of Section 65B(44) of the Finance Act, 1994 and

were liahie o service tax in terms of Section 66B of the Finance Act 1994,

3. These notices were adjudicated vide the impugned 01O dated 28.3.2018, wherein
the adjudicating authority confirmed the demand along with interest and further imposed penalty

on the appellant under sections 76 and 77(2) of the Finance Act, 1994.

4. - Tieeling aggrieved, the appellant has filed this appeal on the following grounds:

e that they are executing various civil construction projects in foreign countries; that these
cortacts are awarded by Government or semi-Government agencies; the appellant engages
vatious consulting engineers to who the appellant subcontracts part of the project and makes
payment to such contractors or consultants; the Government or semi Government agency that has
awarded the whoio project to the appellant would make payment for exceuting the project to the
appellant & the appeliant would make payment to the sub contractors for a part of the job work
exceuted by them: :

s that the impugied OIO is passed on incorrect facts & is also suffering jurisdictional errors and
deserves to be set aside:

e the contracts are entered into in foreign countries;

e (hat the sub contraciors have not provided services “from’” abroad or “from™ non taxable
territory. but they have provided services “in’” the non taxable territory and their services have
heen fuliy consumed “in” foreign countries only; this fact has been conveniently bypassed by the
adjudicating authority:

o the Commissioner’s order relied upon by the adjudicating authority is not final and conclusive
and is under challenge before the Hon’ble Tribunal;

o the Rule 3(iii) of the Taxation of Services (Provided from outside India and received in India)
Rules. 2006 is applicable only in a case where any taxable service was received in India; that the
(itle of this rule shows that the provisions are applicable only when the services were provided
from outside India and received in India; that they are subject to Section 66A ol the Finance Act,
1064 that section 66A is only applicable when any taxable service provided from abroad was
recoeived hy a person in India; :

e that the aferementioned rules nowhere lay down that if a taxable service was received by a
person located i India but in a foreign country where it was consumed then also such service
wonld be deerved to have been received by the peison in India because he was located in India;
that when services of associated consultants and sub consultants were admittedly received and
consumed by the appellant in foreign countries the Rules of 2006 was not at all applicable:

> the adjodicaiing suthority erred in fastening service tax on the appellant for services admittedly
cacrcived and coaemed by the appellant in foreign countries: that they would like to rely on the
case of Welspun Gujarat Stahln Rohren Limited [2007(5) STR 38] and Bharat Forge Limited
[2008(9) STR 67], Intas Pha:imaceuticals [2009(16) STR 7_4_&]_._}\[1‘.!'03}-'3 [2014-TIOL-409-

CTESTAT Bang!, KPIT Technologios [2014(36) STR 1098}, 77 22N,
o tha 1o proceeding conld be initiated in-a case involving 1;2'(/ rfué:"néuli;aij(g:z\
(hat no penalty could kave been imposed in this case: T \\“q\'
e that the order regarding payment of interest under SeClid.ll.__;/’SiZS \\"illi&_mll auithotity in law.
St R G

e /




V2(ST)60/Noi ‘h/Appeals/2018 19

3 Personal hearing in the case was held on 12.6.2018 and then on 26.10.2018,
wherein Shri Paresh M Dave, Advocate appeared on behall of the appellant. The learned
Advocate, reiterated the gl:mmds of appeal and further showed me the invoice and bank details to
stress home the point that the project is in a foreign soil and services were rendered there; that
only payments were routed through India. He cited the judgements in the case of KPI'T and
Infosys, .s‘llbr(: and the judgment of Milind Kulkarni [2016(44) STR 71]. ile also pleaded
revenue neutrality. The learned Advocate also provided a short note dated 13.6.2018 on the

written submissions reiterating the contentions already raised in the grounds of appeal.

6. I have gone through the facts of the case, -he grounds of appeal, the oral
contentions raised during the course of personal hearing. The question to be decided is whether
in this case the appellant is li:{blc for service tax under reverse charge mechanism under the
consulting engineers service received from abroad which was reflected in his books ol accounts

under the head “professional fees —foreign’.

% The zltliudibuling authority vide his impugned C1O dated 28.3.2018, has held that
the appellant having a fixed establichment in India had given contracts/sub contracts (o Various
experts for executing works in foreign countries; that the appellant had paid the amount in
dispute; that in view of Rule 3 of the Place of Provision of Service Ruales, 2012, read with
notification No. 30/2012-ST dated 20.6.2012, the appellant being in a texabic territory ol India

was liable for payment of service tax on the value of services received from pon taxable territory.

8. On going through the appellants contention in the grounds raised, I find that the
appellant has heavily relied upon the Taxation of Services (Provided from outside Tl and
received in India) Rules, 20006 to contend that they are not leviable to service tax. However. the
facts of the matter is that the adjudicating authority has held the appellant liab ¢ in terms o Rule
3 of the Place of Provision of Service Rules, 2012 and not under Taxation of Services {Provided
frorn outside India and received in India) Rules, 2006. This is more so sinece the dispute pertains

to the period from April 2013 to March 2016.

0 Now. Section 66A of the Finance Act, 1994 would not apply from 1.7.2012.

However, in the present case, I would like to reproduce the following:

Section 66C. Determination of place of provision of service. —

(1) The Central Government may, having regard to the nature and description of various services, by rules
made in this regard, determine the place where such services are provided or deemed 1o have been
provided or agreed to be provided or deemed 1o have been agreed to be provided.

(2)  Any rule made under sub-section (1) shall not be invalid merely on the ground that eithers the service
provider or the service recefver or both are located at a place being owtside the taxable territory. |

Place of Provision of Services Rules, 2012
[Notification No. 28/2012-S.T., dated = (-6-2012]

- : —
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the Ministry of Finaice, Department of Revenue, mumber 9/2003-5T, dated the 3rd March, 2005 published
in the Gazette of India Lxtraordinary, Part Il, Section 3, Sub-Section (i) vide number G.S.R. 151(E) dated
the 3rd March, 2005 and the notification of the Governme
nt of India in the Ministry of Finance, Department of Revenue, number 11/2006-5.T., dated the 19th May,
2006 published in the Gazeite of India Extraordinary, Part I, Section 3. Sub-Section (i) vide number
G.S.R. 227 (F) dated the 19th May, 2006, except as respects things done or omitted 1o be done before such
supersession, the Central Government hereby makes the following rules jor the purpose of determination of .
the place of provision of services, namely -

RULE 1. Short titie, extent and commencement. —

(1) These rules may be called the Place of Provision of Services Rules, 2012.
(2)  They shall come into force on 1st day of July, 2012.

RULI; 3. Place of provision generally. —
The place of provision of a service shall be the location of the recipient of service:

Provided that in case [of services other than online information and database access or retrieval services,
where] the location of the service receiver is not available in the ordinary cowrse of business, the place of
provision shall be the location of the provider of service.

Now the basic argument of the appellant is that the sub contractors have not provided services

6

“fron™ abroad or “from” non taxable territory, but they have provided services “in” the non

(axable territory and their services have been fully consumed “in” foreign countries only and

hence. in view of the foregoing, no service tax under reverse charge is payable, since according

(0 the appeliant service tax is only leviable when the services were received in India. However,
on going through Section 66C, supra, 1 find that the section gives power to the Central
Government to frame rules to determine the place where services are provided or deemed to have
' cen provided or agreed to be provided or deemed to have been agreed to be provided. In terms
ol this the Government has issued the Place of Provision of Services Rules, 2012, wherein, under
Rule 3. the general place of provision is - the location of the recipient of the service. Now, what
needs to be understood., is that what is stated is the location of the recipient of the service. In this
case the contract were entered into by the appellant with Government and semi Government
agencies and in undertaking these contracts, the appellant had engaged the scr.'\-‘ices of contractors
1 consulants who provided the services to the appellant towards the undertaking/completion of
(he said contracts. The question that the contracts were entered into, performed and consumed in
a4 country other than India, is not of relevance as the appellant states because neither the rule nor

(he act provides so. What is of relevance is that without doubt the contract was provided to the

~appellant and it is not disputed by anyone that the location of the appellant in this case was

(axable territory of Indit. Hence, the appellant is liable for service tax in terms of Section 66C of
(he Finance Act 1994 icad with Rule 3 of the Place of Provision of Services Rules, 2012, and

notification No. 30/2012-ST dated 20.6.2012.

10. The appellant has vehemently argued before me during the course of personal
hearing stating that in the case of Orient Crafts Ltd [2006(4)STR 81(Deh]. the Hon’ble Delhi High
Court had held that the Rules [i.e. Taxation of Services (Provided irom outside India and
veceived in Tndia) Rules, 2006], framed by the Central Government, make it absolutely clear that

1 . | - . . . . . T e — > s
taxable services provide! fcom outside India and received in India isiablefor;Service Tax. We
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need not forge! that i this case, the Hon’ble High Court was Hoaring a= Wiit-¢halleuging the
{ \ =20
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being for the period from April 2013 to March 2016, Section 66A was of no relevance, siice as

already stated above, it would not apply from 1.7.2012.

Il The appellant has thereafter relied upon the case of Infosys Ltd {2014-TIOL.-409-
CESTAT-BANG] and KPIT Technologies Lid [2014(36) STR 1098], wherein in both the cases,
the dispute was regarding taxability under section 66A and [b] services werc provided by the
branches to their head offices. Further, the case of M/s. Infosys, in addition to the fuct that the
demand of service tax was under reverse charge mechanism under Section 066A,the service lax
was in respect of the telecommunication services. The legal provisions are theretore completely
different because in this case it talks about license and the right accrues on the grant of license
only. The facts of the both the cases differ from the present dispute, in so far 25 section 60A ol
the Finance Act, 1994 would no longer apply to the present dispute at hand. Therefore, |1 find

that the rationale of these cases would not apply to the present dispute.

12. The appellant has also relied upon the case of M/s. Milind Kulkarni [2016(44)
STR 71} to substantiate their claim that they are not liable for service tax under reverse charge
me-hanism. [ have gone through the said judgment of the Hon’ble Tribunal and find that even in
this ¢ ase the service was provided by the branches and subsidiary companies to the parent
company and the service tax was demanded under section 66A. The facts ave totally dilitrent.
In the present dispute as I have already held that the appellant is liable for service tax under
Section 66C of the Finance Act, 1994, read with Rule 3 of the Place of Provision ol Services
Rules, 2012 and notification No. 30/2012-ST dated 20.6.2012. Therefore. | iird that 1s cilation
wonld be of no help to the appellant. 1 have also gone through the case of Beiish Aurways
[2014(36) STR 598] and "Torrent Pharmaceuticals Ltd [2015(39) STR 97| and find that while
these judgements have been referred in the aforementioned citation, both these cases pertain to

Section 66A and hence, as | have already held, would not be relevant to the present dispute.

13 The appellant has lastly stated that even if they are liable to pay service tax, iLis a
case of revenue neutrality. Now the purpose ol service fax to be charged by using the reverse
chiirge basis would be rendered obsolete if assessee’s were (o not pay tax by pleacing that it is
revenue neutral since even otherwise they were eligible for ax ailing CENVATT credit. 1 do not
agree with this argument. since (his would never have been the object of the Government while

introducing service tax under the reverse charge mechanism. Hence, the same stands rejected.

14. The appellant has lastly stated that they are not liable for penalty. Penalty has
been imposed under sections 76 and 77 of the Finance Act, 1994. The adjudicating authority has
given proper reasoning for imposing the said penalty. The appellant coming up with the
argument that they werc under a bonafide belief, that no tax was payable is not a plausible
argument, more so since payment of service tax under reverse charge nwch:m:’sn't.] wis

phenomenon which was introduced years back. Penalty under section 76 is imposed on account

of service tax not levied or paid or on account of short payment of short lewy=teran; reason other

o T3
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»

any reason which forces me to interfere with the finding or the quantum of penalty imposed. The

~argument therefore stands rejected.

In view of the foregoing, the impugned OIO is upheld and the appeal is

15

rejected.
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16.
The appeal filed by the appellant stands disposed of in above terms.

16,

Datc 20 .11.2018

Attested

Superintendent (Appeat).
Central Tax.
Ahmedabad.

By RPAD.
To.

M/s. Sai Consulting Engineers Private Limited,
Block A. Satyam Corporate Square,

13/l Rajpath Club,

Bodakdev.,

Ahmedabad 380 05°

Copy to:-

| The Chief Commissioner, Central Tax, Ahmedabad Zone .

0 The Commissioner. Central Tax, Ahmedabad North Commissionerate.

3 The Assistant Commissioner, Central Tax Division- I, Ahmedabad North Commissionerate.
| “The Assistant Commissioner, System, Central Tax, Ahmedabad North Commissionerate.
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